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Thi article compare t o waste oil uperfund site 
irtually identical in size and character but astly di f

ferent in poli y approach and cleanup re ul . The fir t 
ite employed an Tn ured Fi d-Price Cleanup (£F ) 

and, a a result, , as clean d up in nineteen month at 
forty percent belO\ stimated co and with no liti
gation. t the econd ite, , here an IF has not been 
u ed cleanup has been stalled for year , e ti mates of 
future cleanup co ts rise early a the ite contamina
tion preads, and more has alread been pent on at
torne ' fee and oth r transaction co t than , a 
required to clean up the IF ite in it entirety. The 
IF ite i now being u ed a public field and open 
space· at the non-I ite no beneficial u e i fore-
s able for ars. t th I C it th I anup v s 
funded olel b the Potentially R pon ible Pattie 
(PRP ) , ho had sent the v aste to the ite; at the 
non-IF ite the public ha footed th lion' har of 
the bill. inally. at the IF ire, the PRPs identified 
and set aside from th tart funding and in urane for 
m re than h ice the e timated leanup os ; at the 
non-lFC ite, the e uritie & , hang Commi -
ion ( EC and public ha c irtuall no a uran e that 

the PRPs have even identified much I s t ide, 
enh lfofthego ernm nL-e timat dcleanup osL. 
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TFC re a relati el n \ tool and an of everal rea-
ns might discourag r even pre ent their u eat a 

particular site. till, at ites wh re IF are v ell- uited, 
the offer enormou public and private b nefic . Thi 
ani le i ritten t urge poli ymakers in general -
at EP • the EC, ongress, and the stat s- to con
sider IF a a ay past existing ob tacle to 

uperfund cleanup . It urge policymakers to enact 
guidance, regulations, and/or statute to encourage 
the u e of IFC as an environmental tool. Three pe
cific regulatory ugge tion are outlined at the end. 

a first propo ed five year ago for 
it that i the focus of this article-the Port

land Bangor Wa te Oil (P WO) uperfund ite in 
Well , Maine-the Wall treet Journal fore a th 
us of I a holding the pot ntial to· end th tangle 
ofSuperfund litigation" and otherwise provide publi 
benefit . 1 In 2000, immediately followingjudicial en
tr of the PB WO ettlement. o iticial from the tate 
of Maine hailed th nlement � re oluti nary.''2 

inally, in 2002. following the completion of the PBWO 
cl anup, the Boston lob rev aled thatth Wall tr t 
Journal and the tale of Maine's progn e v ere on 
the mark: " he Portland-Bangor Waste ii sit was 
once one of Maine's most pollut d and poi onou 
eyesore . . . . Today it i a gra field where the 
c mm unit ill host gam for hildren and ho ca 
name for th ite from a school contest ... .'' 

ite cleanup, as directed by th tal or Maine. The 
non-IF ile. b c ntrast, is being led b EP . Pres
ent! , mo t I ·C ite ar not rederal ites of any kind. 
Thi articl di cu es h policymaker , both state 

h uld nc urage I F'C . 

1. The 1\vo ite 

A. PBWO The ite where an IF achieved a timely 
and cost-effecti e cleanup--v ith adequate funds and 
insurance provided up front-i the Portland Bangor 
Wa te ii (PB ) uperfund ite in Wells Maine. 
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s et forth more fully i n  t he j ud icia l consent decree 
entering the PBWO set t l ement , State of Maine v. . S. 
and ettling Non.federal Defendants, o . 00-64-
8-C (D. Me. Ma 30,  2000) appro imate ly ,000 
PRP had al legedly cnt thei r waste oil to the ite. 
The deer e \ as enter d on ay 30, 2000 .  ppro i
matel 60% of the PRP con tri buted about l SM, an 
amount that the lean up Contra tor l TR ompa
nies, I nc.) b liev d as sufficient und r an IF m del 
to comp] te the c leanup and purchase enough in ur
ance and bonding to cover potential co t i ncrease 
up to $30M. i net en month later-le than 1 /5 the 
a erage federal cl anup time-the cleanup as done 
and I than a year after that. a it -nam ing ontest 
wa held b the loca l e lementary chool and a com
munity eel bration held on the ite' ne field .� o-

here el e i n  uperfund 's t ent -tw - ear histor 
ha a c leanup of th i size and complexity been ac
com Ii hed w i th su h sp ed and ob i us pub l ic b n
cfit . s 

B. B ede. B contrast, roughly fifty m i le to the west 
of the PBWO cleanup, progr ss at the B de Waste 
Oi l  up rfund ite Beede c leanup h l angui hed 
� r yearS. The majority f the Beede it PRP (a 
measured by th ir r sp ti aste olum s) collec
t i vcl a ked EPA to all v th same  leanup Con
trac tor and I nsurer that accompli h d the PB O I F  
to t r  a n  I F  at Beede. W h  th r on c iously o r  not. 

PA has discou raged the I F  effort, through refusal 
to m t, impo it ion of changing cond i tion , and in other 
ways.6 I n  the inter im ,  P mo ti -adm in i  trat i e 
co ts have gro\J n to r $20M, the pl ume have 
spread and th PRP ha e sp nt m i ll ion of dol lar 
on attorneys· fees and ther non-cleanup c sts pre
ci el the t pe of co rs that Congres and Pre idents 
have long ident i fi ed a p rhap the most crit ical prob
lem i n  the uperfund Pr gram. 

Decade have pa sed ince the regulators were first 
put on notice of the Beede Site's problems. et cleanup 
sti l l  remains years a, ay and with no identified p l ans 
for an b n fic ial re-u  e. Wh reas an IF a l lo\l a l l  
PRPs  to  ett le from the out et, EP ha  allo ed  on ! 
the mallcst of the Beede PRP to ett le ( le than 
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ten percent of t he total b waste volume). Moreo er, 
those PRP \ ho were all owed to ettle were required 
to do so at a price rough ! t cnty percent mor than 
the ould have under an I F  • becau e PA ap
proach do not reflect an of the co r advantage 
pre ented b an [ FC (d iscus ed in ection I T T , e
lm ). The purpo e here i not to · bash" the pecific 
regulator in ol ed at the Beede i t e .  As noted. I FC 
are a relati ely new too l and common m isconceptions 
about them remain ee ection V J , be low). More
ov r. t, o PA Regions (Region I I  and I X  hav been 
ver recept i e to, and ha i n  fac t i m plemented 
though the Region I model is ornewhat d i fferent 

1 
from tha which is propo d here). The point of thi 
article i to encourag pol ic  maker in general to con
sider I s where appropriate as a co t-effect i e and 
en ironmentall ound ol ution. 

I I .  h Mech a n ics of  an  l o  u red Fixed -Price 
C l  a n up  ( I  ) 

Th me hanics of an I FC are probably be t explai n  d 
through lh u e of a hypothetical. Assume a i te (Site 
X) that has an �PA estimated cle nup cost of I OOM 
and het·e the te m from si t PRPs. fi tly of 
whom each ent one percent of the wa te (and there-
fore likely qual ify as " Minim i  " PRPs under EP ' 
Poli i 8 ) and ten of whom each s nt ti c percent of 
the v aste (and therefor are cons i dered 'Major" 
P R P  ). I n  a n u t  he l l ,  the P R P  transfe r  int a 
C leanup ccount ' u fficient fund to accompli h the 

entire cl anup. The suffic iency of the fund is first 
tri ple hecked b three independent entit i e  -the on
trnctor, the In urer. and th Government-each of 
whom has a ested i ncent ive to ensure the ad quacy 
of th fund . (The separate i ncent ive of the thr 
entitie to en ure adequa f fund ing i expla ined in 

ection I .8). imultan ou ly, th PRPs collectively 
purcha e an insurance po l ic  that provide at I a t 
twice the est imated co ts of rhe cleanup. Thus at the 

1 QOM ite X, the PRPs m ight put $ I OOM i nto the 
leanup Account plu pa the Insurer a $20M pre

m ium in order to obta in anot her I OOM i n  c leanup 
costs through in urance . In thi way, for 1 20M the 
PRP ha e a  ured EP that 200M in c leanup co t 
w i l l  be a ai lable. 



In return for the 20M premium , the Insurer is obli
gaf d to · P to : ( 1 ) hold the e t imated cle nup co t 
i n  the Cl eanup Account and pa those funds t th 

ontrn tor onl as th c l anup i accomp l i  h d ;  and 
(2) ro ide another $ 1 00 in cl eanup co ts i f  the c t 

·ce d th amoun held in the leanup Account. The 
Jn urer has e e moti ati n to l imit t he amount paid 
to the ontractor i. e . , pa onl tho e co t that are 
reasonably incurr d) becau e i f the 1 OOM i n  the 

leanup Account i u ed up  before the cleanup is 
comp lete the In urer must prov ide up to another 
$ I OOM to complete the cl eanup. If the I nsurer fail i n  
this, P can look t the Major PRP for  com pl t ion 
of the c leanup. I n  mo t cas s - and under th pol icy 
approach advocated i n  th j articl - the go ernment 
gives up nothing under an I FC;  it l e no righ w ith 
respect to an PR.P and it gains ri ghts w ith re p ct to 
a new and vol untary PRP - the leanup ontractor. 
Th Contractor oluntari ly becomes a PRP and thu 
remains enti re ( ubj e t to the government's control, 
fore er. with respect lo the l pe and adequacy of lhe 
cleanup. If the onlractor becomes bankrupt or fai l 
i n  any other resp t. the government r i ll h th bal
ance of th I OOM in th Cleanup A count plu · an
other $ 1  OOM in In u ran Proceeds. F ina l ly, if the 

leanup Accowlt and Policy are exceeded, then j u t 
a the go ernment can do under today '  nlemcnt 
pol i ie , the go rnment can t i l l pursu th Major 
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PRPs. The only PRPs who g t a fu l l  rel a arc the 
De M i n im i  PRP - th amc one. that g t full r -
lea es under today s pol i i . B Hom line :  Th go -
rnmcnt merely gain a ne and ol untar PRP and 

give up none of i t  auth r i t  with re p ct to the pr -
existing PRPs. Further detail concern ing the me
chanics can be found in the PBWO Consent Decree. 10 

I T T .  Public a nd Pri a te Co t avi ng  

a i ng are achieved i n  a t  le 

I . Lower Premium for Equal Coverage. 

Cont i nu i ng ith the $ 1  OOM it X h pothet ica l ,  un
der EPA's tt l ment Pol icy. each i ndi idual Major 
PRP who cttled und r E� ' current pol ic ie \ ould 
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need 7. M to sett le ith EPA. hi numb r i reached 
b tak i ng the PR P '  fi per cnt hare of $ 1 00M to 
get $ "M and then add ing lo that number a fifty per
cent premium to p rotect EPA in case of co t over
run up to $200M . 1 1 De Min im i  PRPs-who toda 
are el igible to obta i n  complete relea e from EPA \! ith 
no chance of reopener -ar t pi cally requ ired to pa 
a on hundred percent premium, thu i nc rea i ng the ir 
one percent contri bution ( I M  to a total contri bution 
of 2M. Total contr i bution from a l l  PRP ould be 

1 75M. B contrast, through the pri ate insurance 
market. th PRPs cou l d bu in urance that sim i lar! 
covered cost i ncrea e of up to one hundred percent 
i. e .. up to 200M) but onl pay a fift n to t, enr -

fi e percent prem ium for that o erage. Th go rn
ment would till have the 200M in available cleanup 
fund but for a total co t of around $ l 20M. Col lec
t ive sav ing would be $5SM.  or over th i rty percent. 

A an aside, it i s , 01th noting that gi en the avai labil
i ofth i le co t ly mean to obtain protection again l 
cost overruns EP 's demand that PRPs pa fi fty to 
one hundred p re nt pr m ium fi r co crag that could 
be purcha ed for far l e  i n  the pri vate mark t is ar
guably not a l lo\ ed under cct ion \ 07(a) of th stat
ut . in that provi ion al low PA to rcco er only 
co ts t hat ar · 'nee ary. · 42 . .C. 9607 

2. Iner a ed Efficiencies in the /eanup. 

The next aving come from 1he i ncrea d efficien
ci f a  cl anup don by a i ngle PRP instead of a 
collect i v ffort by tens hundr d or even thousands 
of PRPs. The a i ng can b from fi fteen to fort 
percent of the total . ven though th ontractor/PR P 
remain fu l ly under EPA direction and mu t p rform 
the cleanup j ust as (and as long as) EP dictates, the 
r C m d I ( here the c l eanup i don b a si ngle
PRP) nabl s both the Contractor and the PA to 
op rate far more effic iently than multipl PRP can 
under the trad i ti nal approa h. t the PB WO ite. 
the lean up ntractor accompl i  hed a g vemment
e timated 2 M c leanup for le than 1 5 M . At the 
Beede ite. the same  contractor prom i sed to perfonn 
the go ernment-e timated 46M cleanup for 40M, 
e en , h i le purchasing in urance to co er co t in
crea e up to 92M. 



3. Privale Transaction Cosl Avoided. 

Th . . Gen ra\ ccounti ng ffice (GAO) has e t i 
mated that PRPs spend a much as $ 1  i n  l i tigat ion 
and other Iran action c ts ti r every $ the pend 
on the actual cleanup. 1 2  Wh i le th is estimate wa pro
vided in 1 994, the author of thi artic le i unaware of 
an G or other government-sanct ioned est imates 
si nce then . ome impro ement have been made. 
particularly with EPA's i ncreased u e of D Minim i  
sett ! ment and other adm ini trative r fi rm . t i l l ,  t h  
problem remain , more acutel a t  me ites than oth
ers. At the Ke tone Landfill in P nn yl ania, col lec
ti e JegaJ co t were e timated to ex eed the origi nal 
estimate of cleanup cost . 1 3 For purposes of' th is 
article the point i that I can be accompl ished 
with no lit igation a happened at the PB WO ite. 
Whi le some legal foes wi l l  ti l l  be incurred (e.g. , to 
negotiate and enter the settlem nt) they arc only a 
mal l  fracti n of what they could be ot herw ise . 

4. Public Tran action osts A oided. 

At the Beede Site, EP has alread pent o 
most of i t  in the form of tran act ion cost uch as 
organizing the PRP . EPA O\: n co t mod I state 
that, Region by R gion, P pend t enty-n i nc to 
fifty-four p rcent just in ind ire t costs (rent, admin is
tration, and the l ike). 1 4 At the PB WO sit , the e costs 
were almost entir I a oid d inc the government 
obtained an earl ettlement for fu l l  rel i  f and left it to 
the lean up Contractor lo rganize the PRPs and th n 
carry n their rk. A Ith ugh the g vemment r main 
entir ly in control of the Contractor, i nteracti ng with 
one Contract r i , of cour e, far les co t ly and far 
more efficient than interac t i ng , ith hundr  d or thou-
and of PRP . 

IV. IFC Promote the Po l ic ie  of EPA and  the 

EC 

I FCs are not on ly lega l-as evidenc d by the court 
entry of the PBWO deer e-but the pr mote exi t
ing EPA and EC pol i c i e  and goa l . 
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A.  EPA Policies a1td Goals 

The wa in which I F  . me t "'p 's pol icie and goal 
of exped i t ing c l  anup and th cost sav i ngs v ere d is
cussed above. his section prov ides a summar of 
t he goal s. i t c i t  PA uidance documents that tate 
them , and i t  d i scu se the manner in wh ich I FCs meet 
them . 

PA has an i den ti fied goa l  of  pre e rv i ng the 
uper[und (unfortunately, the und , i l l  run out o f  

mone next mon h 1 1 1 and encouraging pri vate party 
cleanup }6 Becau I F u e on l y pri vate fund 
(from PRP ). and because I FC c l eanups are done b 
the PRPs (or the leanup ontra tor as their agent), 
I F  s advance thes t\ o go mm nt goals. 

• EPA eeks to minim ize it own legal and administra
t ive co ts and to fi cu in tead on achi e ing prompt 
cleanup . 1 7  I F  expedi t  sclt l mcnt and enable the 
· PA t i nteract ith j u  t one PRP ( the ntra tor) 
i nst ad of mul t iple pre- ' i  t i ng PRP . .  

• P r hap in  r cog n i t i on  of  t h  fact  that mos t  
upe r fund  PRPs  d id  not  b reak the  l a, or ac t  

i rre ponsibly i n  an other , a , PA has a stat d pol icy 
goal of reducing P RP ' legal and ther tran a lion 
co t . 1 f f  s ad anc thi goal becaus they avoid 
lit igati on and promote ear ly settlements, and becau e 
through an IF the pr -cxi ting PRP pass off to th 

ontractor the fa k of interacting ith th gov m
ment duri ng the c leanup. 

B. SEC Policie and Goal 

For o e r three decades, scholars and other ent i t ie 
ha c urged the EC to do more to requ i re public ! 
traded companie to d i  clo e the i r environmental l i 
abil i t i  s . 1 9 De pite those call one  • PA report found 
that e e nty-four p re nt of compan ies failed to com
p ly with C reporting requirement with respect to 
envi ronmental l iabi lit ies. group of foundation and 
i nvestment managers, concerned about the h idden 
cost of en i ronmental l iabi l i t ie and the effect on their 
portfo l ios urged that the E enforce more tringently 
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the environmental d isc los ure rules, noting that "the en
v ironmental accounting l oopho les  have not  been 
c l osed."2 1  

Where l FCs are used, they correct this probl em . A s  
noted i n  Section II ,  before an IFC i s  implemented, the 
PRPs must collectively i denti fy how much it wi l l  cost 
to clean up the s i te and i n sure it agai nst cost over
runs .  They then collectively set aside those funds by 
placing the anticipated cleanup costs i n  a C leanup 
Account (more formal ly cal led a "commutation'· or 
"experience" account) and also pay the prem ium for 
an insurance policy to protect against cost overruns. 
ThtL5, under the hypothetical Site X discussed above , 
the PRPs would at the outset put  $ 1  OOM i nto the 
Cleanup Account and al so pay a premium (e.g. ,  $20M) 
to obtain insurance to cover costs of up to $200M. 
Because the funds requ i red for th e Cleanup /\ccounr 
and the policy premium are both funded up front, nec
essari ly th e PRPs arc idcntifylng and setti ng aside 
adequate cl eanup fm1ds from the outsel . 

IFCs a lso offer an improved method for ensuring that 
the amount needed for the Cleanup AccoW1t is ad
equate ly esti mated .  The amount i s  not determ i ned 
solely by the PRPs . As  noted above, it is triple-checked 
by at least three outs ide enti t i es, each having a vested 
inte rest i n  ensuring that the amount i s  adequate. Fi rst 
the Contractor will not agree to take over the cleanup 
obl igat ions unless it has independent ly determ ined that 
the Cleanup Account has enough funds to pay for i t . 
Second, the Insurer will not agree to insure against 
cost overruns unless the Insurer is reasonably confi
dent that overruns will not occur. ln short, market i n 
centives dlivc both the Contractor a nd  t h e  I nsure r to 
independent ly ensu re th e adequacy of the C leanup 
Account. Final ly .  before an IFC i s  allowed t.o proceed .. 
the state or EPA (and often a court) m ust approve it 
That approval will not be given unless th e state or 
EPA (or court) has i ndependently sat i sfied itsel f that 
the Cleanup Account is adequately funded. 

Further, the SEC and public are given sti l l  greater as
s urance because, in addi tion to the C l eanup Account, 
I FCs have access to i nsured fund i ng of twice the 
amount (and sometimes more) of the Cleanup Ac
count. 
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F in a l l y , in most cases, the SEC and public are given a 
th ird l ayer of protection, which is a full indemnity from 
the C leanup Contractor. The degree of protection this 
third layer offers w i lt depend, of course, on the assets 
of the Contractor. This art ic le  is not suggesting that 
this third layer of protection is suffic ient i n  itself. The 
indemnity does, however. add to the protecti ons of
fered by the separate Cleanup Account and the In
surance, and for this reason it is a net p lus for the 
SEC and the i nvest ing publ i c .  

V. IFCs Address Government Critiques of the 
Superfund Program 

F i ndi ngs by the GAO and other government  ent ities 
over the years show that the p ro b l ems  experien ced at 
the Reedi:' S i te are'. ne i ther new nor uni que. Many of 
the pwblems can be blamed on the structu re of the 
Supcr fi.md stntutc, \vh ich ,vas passed hurr i ed ly  in 
Decernber J 9 80, during the " !arn e duck" months of 
the Car te r  Adm i n i strati on .  Wh i le much has been done 
already to im prove the Superfund Program, much re
mains  to be done. I FCs arc an important too l  to over-· 
come many of the prob lems .  

Transaction Cosls . A s  no1ed ahove, t h e  GAO has 
reported lh :it .  at Super fund s i tes, PRPs spend as much 
as $ !  i n  l i t ;g,n i on  and other  transact ion costs for ev
ery $2 they s pend on act ual 1.; leanup.22 Whi l e  some 
improvement h::is  been nude  on th is  n umber (e .g. ,  

the 1 995  adm in i strat i ve re forms encouraging De 
Min irn is Sctt l i:mcnts ) , ! FC s  can vas t ly  reduce these 
t ra 1 1s:1ction costs because they are accompl ished from 
the outset without l i tigat ion and because the settle
ment is ottered from the outset to all PRPs - small 
and l arge . 

Delay in Cfpc.mu.p. I n  1 998 ,  the GAO found that 
EPA took an average of 9 . 4 years from the di scovery 
of the contam i nation to get a s ite added to the Na
tional Pri orit ies L i st, and anot11er 8 to I O  years to com
plete the cleanup. 2 3  The PBWO remedy ,vas com
p l eted i n  less than one-fourth of that time . There are 
t,vo reasons for thi s expedition : ( l )  a single Contrac
tor-PRP can work far more effici ent ly than a multi
party PRP group ;  and (2) the Contractor-PRP has a 



ve led interest i n  pcd i t ing th anup i n rder to 
exp dite it payment (, hich ar held in a ' leanup 
Ace unt and paid out only the cleanup is accom
p\ i  hed). It is important to remember, ho e er, that 
ince the Contractor b ome a tatutory PRP, ,P 

" ill alway remain i n  contr I of the speed and cope 
of the cleanup. 

A common m i sconcepti on i that EPA m ight ha e to 
sue the I nsurer, or step back in and pa for the enti re 
cleanup i f  the I nsurer and the ontractor were to be
com in olvent. I t  ou ld not, at lea t not under the 
type of I t hat i d iscussed in thi article. That is 
becau all of the Major PRP would r mai n l i able to 
the EPA. and thu P. cou ld l ook to them if the In
surer and the ontractor were insol ent or other i e 
failed i n  th ir obl igations . I n  fact becau e I F  ac 
celerate ett lements (largely because th PRP get a 
better deal for le s mon y, as de cribed in ection 
I l l), EPA i i n  a heifer po iti on w i th re peel to the 
PRPs becau e P " i 1 1  not need to sue them - the 
Maj r PRPs , i l l  ha e a lread settled and be bound 
by a onsent D cree. 

Measurable Jmprovemenl in Reform. I n  2000. the 
GAO re ie ed i t -two PA adm i n istrat i r form 
and found that fort -1\ o '  did not ha e a fundam ntal 
effect," another ix d id not ha e measure to d 111-
onstrate [ rcsu l  ] , '· and another en had no d m n-
trat d achiev mcnt . I n  all, of ixty-two r forms, onl 
e en had fundam nta l  and measurable effi ct .24 

I FCs h a  e fundamental effect ( e .g. , low r o ts, 
fa ter cleanup , greater as uranc o f f unding) all of 
which are measurable. 

Promoting the · •  Polluter Pays " Principle . I FC 
do not rely on the upcrfund. but i nstead u nly PRP 
funds thus prom t in  PA's goal fha ing t he · 'p 1-
l uter pa rather than the taxpa ing publ ic . u 11 her-
111ore, and relat d to th ' de la  i n  cleanup princi p l e 
above. b collecting pri ate fonds around a s  ttlement 
structur that encourages the exped it ion of cl anup, 
IFC e pedite cleanup . The problem of dcla s thr ugh 
lack of public funding is e en rn r acute no that 
th Superfund ha run out of v i rtual l all of its mone . 

8 

EP 's I nspector Gen ra l  found that sh rtages in the 
publi c fund i ng had I d PA to · l ow[ ]  th cleanup of 
thirty-thr highly contaminated hazardous a t sit 
becau e of fu nd ing shortfa ll . '26 A Knight R i dd r 
anal si i u d in Apri l of thi ear found that the num
ber of uperfund cleanups com pl ted in ti ca l  year 
200 I and 2002 fe l l forty-one percent compared , ith 
the annual a erag for the previou eight ears . Whi le 
not a panacea, I Fcs· private-fundi ng mechani m help 
avoid this. 

VI .  Com mon Question or Mi conception Re
gard ing F 

hi section bri efly addre es common que tion and/ 
or mi conception regard i ng I F  and al o identi fies 
ite , here the are best applied . 

I . Whal Factors Make a Site a ood andidate 
for an JFC? 

The best s i tes are th e where the expected c leanup 
cost are SM or higher. Wher cost are belo that, 
ch Contract r' exp ct d margi n  is not large enough 
to j u t i  the ri ks it is taking. th r fact rs that favor 
IF are (a) a large number of PRP or high trans
act ion costs for any other rea on, sine IF r duce 
or avoid transaction cost · and (b)  an outside need for 
cost ce1taint -such a a merger, acqu i  it ion, or al 
inc l • s pro ide all i d  n rmou co t certai nty. 

2. Do IF s Compromi e the "Polluter Pays " Prin
ciple ? 

. I n  fa t they promote i t .  I F  s-and the insurance 
behi nd t hem-arc nti rel fund d by PRPs. J FCs re
duce the gove rnm nt s (and thus the public' ) co ts. 

3 .  011 IFC Be Done Under Today : Regulatory 
Framework . 

Yes. IF  can and alread ha e been accompli hed 
both at t he tate and federa l l evel .  Yet for reason 
that ar not a lways c l ear. IF s ha e not been u ed a 
much  as the could have. 



4 .  Doe the Government till De termine the 
leanup Parameters? 

Yes. As noted. the governmem lo e no r ight . n 
I FC mere ly add a PRP-alb it a voluntary and wel l 
fun ed PRP. The go ernment tel l the ontractor/ 
PR P " hat the cleanup  hould be ,  and when and 
whethe r th cleanup i · done. 

-. Will the JOvernment Ha e to Sue an Insurance 
Compan ? 

o. s noted abo e, the go ernment l o  e no rights 
under an TFC. Ju t ac; happens under settlements to
day, u nder an IFC the gov mment reserves the r i ght 
to ue all Major PRPs. EP has expres I,. i nsi sted on 
that right and PRP have agn::ed to it. At the ame 
tim , to provide the PRPs with increased certainty 
and to avoid tran action costs two PA Regions have 
said that they wi l l  look first to the Contractor/PRP ( as 
funded b the Insurer). I f  the Contractor fai l s  to meet 
i t s  obl igations, the goverrunent can pursue !he PRPs. 

II. Regula ory uog tion s 

As  noted, l fC are alread allo able by law, and they 
promote public po licy, both env i ronmental and finan
c ia l .  What s needed is omething to encourage their 
broader u e, particularly at fed ral site . . Three po -
s ib le  pol i c tool are ( I )  a pol ic  presumption favor
ing the consideration of IF s· (2) specific numeric 
goals to encourage th use of IFCs w ilhin a stated 
time frame· and (3 creation and implementation of 
Guidance. 

I .  Policy Pre umprion. Under EPA' current ettle
ment poH ies, Regions are guid d to use spe ific . ettle
ment prem iums as presumptive starting points: one 
hundred per ent premium v hen the PRPs obtain a 
full releas , and li fty percent \ hen the PRPs obta in a 
release that i subject to ·'re-openers" (e.g. ,  i f" the rem
edy fails). ee Section I l l  I ), above. Whi le  the Re
gions are not firm ly bound b these presumption , 
wher tJ1e presumption are d parted fr m the Re
gion ar direct d to explain th departure in ril
ing. ?6 The ame approach could b u d for I F  
Wh reas th  hould not be  requ i red a t  e e r  
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given the many publ ic ben lit that IFC can bring 
policymakers ou!d rea onably ask t hat the be con
sidered. 

2. Vumeric Goals. In the m id- 1 990"s when EPA b 
gan impl ment ing its rowntield i nit iat ive-de igned 
to c nve rt contam inated and ab ndoned. idled. or 
undcru cd indu tri al and commerc i al sites to produc
tive l e-i l et pecific numeric go::i l , with deadl i nes. 
Specifically, EPA chal lenged itse lf to implement Ji lty 
Bro\ nfield cleanup v ithin the fi r  t two year .27 

Pol icymakers hou ld set sim ilar numeric goal i n  the 
I FC context. Even a far more m de t goal wou ld be 
an normous help. pecificaJ I . ,  EPA Headquarters and 
the EC cou ld hal le nge each of the ten EPA Re
gions to imp lement at lea t one IFC within the next 
e ighteen months (or by the end of2004). I n  case some 
Regi ons miss this target EPA Headquarters could 
chal lenge itsel f  to ensure that a m issed Region's tar
gel i made up b an addit iona l I � C  el ·ewhere. so the 
puhl i c  is assured of at lcac;t ten I FCs nationv ide b 
the end of 2004. 

3 . Creation and Implementation of Guidance. Fi
nal ly when EP began implement ing its Brownfield 
ini t iati ve, i t expre ·sl ident ified a ·  a goal for the year 
1 995 the development of ne, .1ui dance.28 The dan
ger of iden t if  ing thi regulatory step is lhat the Guid
ance could take months or even years to create, and 
so this step. taken alone. could actual I po tpone the 
use of IFC . Howe er, if as it did ith Brownfield s 
EPA combines this step , ith a concurrent st p of iden
tify ing a numeri c goal then in the long run thi . tep 

ill lik ly faci l i tate the , id spread use o f l F  s here 
they are appropri ate. 

Cooclu ion 

With no, over fi c year of hind ight the 1 998 Wall 
Street Journal has been proven right. l FCs do end the 
tangl of , upcrfund l it igation · th y can redu c osts 
to th pub l ic and the PRPs ; they can expedite c lean
up ; and the can pro idc un ique and pr sentl un
a ailable a suranc to the EC. G iv n th enormous 
and demonstrated pol i cy b nefits, EPA and the E 
should tak acti e tep to promot the us of I F 
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FROM TH • TATE'S PERSPECTIVE 

B 

Denn i  Dami  h*  

The Portland Bangor Waste Oi l (PBW ) site " a  
created by the m ishand l i ng of thou and f gallon. of 

aste oil that had be n collected over the year from 
mil itar and other federal sources from tate and lo
cal governmenta l un i t  , and from l i teral !  thow)and. 
of Maine busin1::sse · and individuals. lthough th busi
nes d id nor do a very good job of handl ing wa ·te o i l  
i t  did a far better j ob of keepi ng records regard ing its 
nearly 3 000 cu tomers .  We obta i ned th sc records 
and then contracted with TechLaw to arrange the in
fonnation by customer and enter it into a database. 
We cho ·e TechLaw because it has experience doing 
sim i l ar work for . .  EPA .  

Tech.Law used t h i s  database to  develop an  aHocation 
Ii t ba5cd upon the gal lon of waste oi l brought to the 
sire from the prem ises of each customer. Th i  Ii t di -
clo. ed that the federal enti ties col l ctiv ly, had con
tributed about one th ird of the waste o i l  to the i te . o 
other party had contr ibuted as much as one percent. 

ince lhe federal government was the only major po
tential ly respon ib le part (PR P  the notice of poten
ti al responsi bility sent b the Maine Department of 
Environmental Prot ct ion (f1EP) did not resu l t  in the 
creation of a truste comm ittee compri. ed of major 
PRPs. The federal government had already ·tat d 
that it would pay it fair  hare of the c l eanup cost · 
but , ou ld not erve on a cleanup committee . o other 
PRP con idercd itse l f to b a major PRP. 

I nto this confusing pictu re entered the en ironmental 
contractor. TRC. As Mr. Hi l l  noted, the PB WO sile 
agreement did not e aetly fit the mode l de cri bed. The 
PRPs insisted on • cashing out." i.e. , recei ing rd ease 

• Denni  Ham i h i  an istant Atlome General in the !aim: 
Allomey eneml's om e who r pre ent M aine' Department 
of nvir  nmental Pro tect ion . He negotiated the el l le ment for 
the Wast Oi l  .5ite in \ e l ls .  Maine. The views in thi arti le do 
not nc nri ly reprc cnt those Clf the Mnine Allorne General 's 
omc.:. 
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without the usual reopener clause upon entering into 
eparat contracts ith TR and paying the ir al lo

cated s hare to TRC. Th stat agr ed to this unu ual 
and risk approach for evera l rcas n . With 2,900 
PRP , l i t igation wou ld have b en a nightmar (ev n i f  
we  sued on l y  th fi dera l go  ernment under str ict and 
e eral liabi l i t  and it brought in thou and of other 

defendant ·) : there a ·  no com m itt e of major PRP 
or an probability that one , ould be fonned; our tec h
nical foll.. were pretty confident about the nature of 
the remed ial action ; the agreement called for insur
ance guaranteei ng the c leanup i n  an amount equal to 
tw ice the projected c l anup costs and the tale would 
be able to d irect ly ·ue the i n  urance company and 
was not requ i red to fi l e  a reach and apply action. 
Moreover, as Mr. H i l l 's art ic l e  notes i t  was very much 
in the i nterest of both l 'RC and the in urer to clean up 
the site on time and on budrrct. 

ln sum the ire approach worked at the PBWO Site 
because the state had built the groundwork for allo
cating l iabi l i ty among the variou PRPs and because 
the state TR , and the in ur r were able to accu
rately e lima1e the cleanup co t for the i te . lt al o 
worked because the PR P wen; i l l i ng to pay for 
i nsurance coveri n�· twice the projected c leanup costs 
and the slate was wi ll ing to provide full release to 
the PRP  because of th is added protect ion. 

The ·e supplementary thought should not be i nter
preted as suggesting that either the Maine DEP or 
th Maine rtom y General do not approve of the 
I FC approach to c leanups of contaminated ites. Thi 
approach \ orked well at the PB WO Si te when rad i 
t ional approaches fai led. et1ain l , the I FC approach 
has the potential lo redu e tran action co t and ex
ped ite cl anups at other ites throughout rhe count, . 
It i even more to be de ired from a tatc per pecti e 
i f  the major PRP remain on the hook unt i l  the iss u
ance or a cert ification of completion, as uggested i n  

r. I l i l l ". hypoth t ical . We would recommend that 
our si ster states and U. . EPA con ider such an ap
proa h in an appropriate case. 




